South Carolina Department of Transportation xﬁ!

On Behalf of the Federal Highway Administration - South Carolina Division Office -

PROCESSING FORM FOR PROGRAMMATIC CATEGORICAL EXCLUSIONS
NON MAJOR FEDERAL ACTIONS

o
STares of ©

State ID |P039639 Fed Project # Route |S-816 County|York

Part 1 - Project Description

Include the Project Name/Description

S-816 (Smith-Ford Rd) Bridge Replacement over Mud Creek

The existing structure is a 90' long and 25.6" wide bridge over Mud Creek. The bridge has timber piles with concrete caps. The structure
was damaged during heavy rains and flooding in early February. The road was temporarily closed to all through traffic during and after
the storm. The purpose of this project is to replace the existing bridge with a new bridge that will be approximately 120'-130' long and
30" wide and follow the low volume design criteria.

The proposed project was determined to have 1) no effect to historic properties 2) no effect to threatened and endangered species 3)
minimal, if any impacts to waters of the US/state. It is anticipated that the an USACoE nationwide permit will be utilized for the
replacement.

Part 2 - PCE Type

Select the appropriate Categorical Exclusion from 23 CFR Part 771.117 that best fits the entire project from the drop-down
menu. Reference Appendix A of the PCE Agreement for a more detailed description of each CE contained in 23 CFR
771.117.

23 CFR 771.117(c) |Emergency repairs under 23 USC 125

23 CFR771.117(d)

Part 3 - Thresholds

To be processed as a Programmatic Categorical Exclusion (PCE) the following conditions must be met in addition to the General Criteria
(as outlined in the PCE Agreement between FHWA-SC and SCDOT). Place a "X" in the appropriate box below. If the answer is "Yes" to any
of the below criteria, SCDOT will consult with FHWA-SC to determine the appropriate level of NEPA documentation required and forward
to FHWA-SC for approval. *Reference Part 4 of the Processing form or Section IV of the PCE Agreement for more details and
definitions regarding each threshold.

1. Involves any unusual circumstances as described in *23 CFR Part 771.117(b) [] Yes No
2. The acquisition of more than *minor amounts of temporary or permanent strips [] Yes No
of right-of-way
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PCE Processing Form Continued:

Part 3 - Thresholds Continued

3. Involves acquisitions that result in residential or non-residential displacements [] Yes No
4. Results in capacity expansion of a roadway by adding through lanes [] Yes No
5. Involves construction that would result in *major traffic disruptions [] Yes No
6. Involves *changes in access control requiring FHWA approval [] Yes No
7. An adverse effect determination under Section 106 of the National Historic
Preservation Act. [] Yes No
8. Use of Section 4(f) property that cannot be documented with a FHWA de minimis
determination or a programmatic Section 4(f) other than the programmatic [] Yes No
evaluation for the use of historic bridges
9. Any use of a Section 6(f) property [] Yes No
10. Requires an Individual USACE 404 Permit [] Yes No
11. Requires an Individual U.S. Coast Guard Permit. [] Yes No
12. Work encroaching in a regulatory floodway, adversely affecting the base floodplain [] Yes No
(100 yr.) pursuant to E.O. 11988 and 23 CFR Part 650 Subpart A
13. Construction in, across, or adjacent to a river designated as a National Wild and
Scenic River [] Yes No
14. Involves an increase of 15 dBA or greater on any noise receptor or abatement measures [] Yes No
are found to be feasible and reasonable due to noise impacts
15. May affect and is likely to adversely affect a Federally listed species or designated [] Yes No
critical habitat or projects with impacts subject to the BGEPA
16. Involves acquisition of land for hardship, protective purposes, or early acquisition [] Yes No
17. Does not meet the latest Conformity Determination for air quality
non-attainment areas (if applicable). [] Yes No
18. Any known or potential major hazardous waste sites within the right-of-way. [] Yes No
19. Is not included in or is inconsistent with the STIP and/or TIP [] Yes No

Form Updated: 7-28-2016
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PCE Processing Form Continued:

Part 3 Continued - Additional criteria to be completed for disposal of excess right-of-way PCE

1. 1s the parcel part of a SCDOT environmental mitigation effort or could it be used for environmental [] Yes [] No
mitigation?
2.1s there a formal plan to use this parcel for a future transportation project (is it part of an approved LRTP)? [] Yes [] No

Part 4 - Threshold Definitions

Unusual Circumstances (23 CFR Part 771.117) - Unusual circumstances are defined as:

a. Significant environmental impacts;

b. Substantial controversy on environmental grounds;

c. Significant impact on properties protected by Section 4(f) of the DOT ACT or Section 106 of the National Historic Preservation Act; or

d. Inconsistencies with any Federal, State, or local law, requirement, or administrative determination relating to the environmental aspects
of the action.

Minor Amount of Right-of-Way (ROW):

A minor amount of ROW is defined as less than 3 acres per linear mile for linear projects or less than 10 acres of impacts for non-linear
projects (eg: intersections, bridges), and no removal of major property improvements. Examples of major improvements include
residential and business structures, or the removal of other features which would change the functional utility of the property. Removal
of minor improvements, such as fencing, landscaping, sprinkler systems, and mailboxes would be allowed.

Major Traffic Disruptions:

A major traffic disruption is defined as an action that would result in: a) adverse effects to through-traffic businesses or schools, b)
substantial change in environmental impacts, or c) public controversy associated with the use of the temporary road, detour, or ramp
closure.

Changes in Access Control:

Requires approval from FHWA for changes in access control on the Interstate system (eg: Interchange Modification Reports or Interchange
Justification Reports).

Additional Comments if Needed:

Relevant field studies and environmental reviews have been completed to determine that the project meets the criteria set
forth in the Programmatic Categorical Exclusion Agreement signed by FHWA-SC and SCDOT. It is understood that any
additions/deletions to the project may void environmentally processing the project as presently classified; consequently, any
engineering changes must be bought to the attention of SCDOT Environmental Services Office immediately. A copy of this
form is included in the project file and one (1) copy has been provided to FHWA.

Prepared By: Will McGoldrick Date |Mar 16, 2020

Will McGoldrick

_ Does the project contain
Primavera: 7] Yes []No P25 Date: ~ |Mar5,2020 commitments?: (if Yes attach to form) Yes [] No
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Date:

03/16/2020

NEPA ENVIRONMENTAL COMMITMENTS FORM

ProjectID: [pp39639

Project Name:

County:

York

District :

District 4

Doc Type: |PCE

Total # of
Commitments:

S-816 Smith Ford Rd Emergency Bridge Replacement over Mud Creek

The Environmental Commitment Contractor Responsible measures listed below are to be included in the contract and must be implemented. It is
the responsibility of the Program Manager to make sure the Environmental Commitment SCDOT Responsible measures are adhered to. If there are
questions regarding the commitments listed please contact:

CONTACT NAME: Will McGoldrick PHONE #: 803-737-1326

ENVIRONMENTAL COMMITMENTS FOR THE PROJECT

USTs/Hazardous Materials NEPA Doc Ref: Responsibility: |[CONTRACTOR

If avoidance of hazardous materials is not a viable alternative and soils that appear to be contaminated are encountered
during construction, the South Carolina Department of Health and Environmental Control (SCDHEC) will be informed.
Hazardous materials will be tested and removed and/or treated in accordance with the United States Environmental
Protection Agency and the SCDHEC requirements, if necessary.

[ ] Special Provision

Water Quality NEPA Doc Ref: Responsibility: [CONTRACTOR

The contractor will be required to minimize possible water quality impacts through implementation of BMPs, reflecting
policies contained in 23 CFR 650B and the Department's Supplemental Specification on Erosion Control Measures (latest
edition) and Supplemental Technical Specifications on Seeding (latest edition). Other measures including seeding, silt
fences, sediment basins, etc. as appropriate will be implemented during construction to minimize impacts to water quality.

[ ] Special Provision

Migratory Bird Treaty Act NEPA Doc Ref: Responsibility: |[CONTRACTOR

The federal Migratory Bird Treaty Act, 16 USC § 703-711, states that it is unlawful to pursue, hunt, take, capture or kill; attempt to take, capture or kill; possess, offer to or
sell, barter, purchase, deliver or cause to be shipped, exported, imported, transported, carried or received any migratory bird, part, nest, egg or product, manufactured or
not. The South Carolina Department of Transportation (SCDOT) will comply with the Migratory Bird Treaty Act of 1918 in regard to the avoidance of taking of individual
migratory birds and the destruction of their active nests.

The contractor shall notify the Resident Construction Engineer (RCE) at least four (4) weeks prior to construction/demolition/maintenance of bridges and box culverts.
The RCE will coordinate with SCDOT Environmental Services Office (ESO), Compliance Division, to determine if there are any active birds using the structure. After this
coordination, it will be determined when construction/demolition/maintenance can begin. If a nest is observed that was not discovered after construction/demolition/
maintenance has begun, the contractor will cease work and immediately notify the RCE, who will notify the ESO Compliance Division. The ESO Compliance Division will
determine the next course of action.

The use of any deterrents by the contractor designed to prevent birds from nesting, shall be approved by the RCE with coordination from the ESO Compliance Division.

The cost for any contractor provided deterrents will be provided at no additional cost to SCDOT. ':I Special Provision




ProjectID: [pp39639

SCDOT

NEPA ENVIRONMENTAL COMMITMENTS

FORM

ENVIRONMENTAL COMMITMENTS FOR THE PROJECT

Stormwater

NEPA Doc Ref:

Responsibility:

CONTRACTOR

Stormwater control measures, both during construction and post-construction, are required for SCDOT projects with land
disturbance and/or constructed in the vicinity of 303(d), TMDL, ORW, tidal, and other sensitive waters in accordance with
the SCDOT's MS4 Permit. The selected contractor would be required to minimize potential stormwater impacts through
implementation of construction best management practices, reflecting policies contained in 23 CFR 650 B and SCDOT's

Supplemental Specifications on Seed and Erosion Control Measures (latest edition).

[ ] Special Provision

Cultural Resources

NEPA Doc Ref:

Responsibility:

CONTRACTOR

The contractor and subcontractors must notify their workers to watch for the presence of any prehistoric or historic
remains, including but not limited to arrowheads, pottery, ceramics,flakes, bones, graves, gravestones, or brick
concentrations during the construction phase of the project, if any such remains are encountered, the Resident
Construction Engineer (RCE) will be immediately notified and all work in the vicinity of the discovered materials and site
work shall cease until the SCDOT Archaeologist directs otherwise.

[ ] Special Provision

Non-Standard Commitment

NEPA Doc Ref:

Responsibility:

CONTRACTOR

Floodplains

requirements.

The Engineer of Record, in coordination with the county floodplain coordinator, shall submit a certified statement satisfying NFIP

[ ] Special Provision




ProjectID : |pp39639

SCDOT

NEPA ENVIRONMENTAL COMMITMENTS

FORM

ENVIRONMENTAL COMMITMENTS FOR THE PROJECT

Lead-Based Paint

NEPA Doc Ref:

Responsibility:

CONTRACTOR

The existing structures shall be removed and disposed of by the Contractor in accordance with Subsection 202.4.2 of the
Standard Specifications. The Contractor's attention is called to the fact that this project may require removal and disposal of
structural components containing lead-based paints. Removal and disposal of structural components containing lead-based
paints shall comply with all applicable Federal, State, and Local requirements for lead as waste, lead in air, lead in water, lead
in soil, and worker health and safety.

[ ] Special Provision

Non-Standard Commitment

NEPA Doc Ref:

Responsibility:

CONTRACTOR

Permitting

Impacts to waters of the US shall be covered by the US Army Corps of Engineers nationwide 3a permit. The nationwide general and
regional conditions, as applicable, must be complied with. If compliance with the permit conditions cannot be met, it shall be the
Contractor's responsibility to prepare all necessary permits and certifications application as well as secure necessary mitigation to
complete the project. The SCDOT will assist the Contractor in obtaining necessary permits by submitting all permits and
certifications to the regulatory agencies in SCDOT's name.

[ ] Special Provision

NEPA Doc Ref:

Responsibility:

[ ] Special Provision




From: Martin, Tracy

To: McGoldrick. Will

Subject: York County, S-816 over Mud Creek Emergency Bridge Replacement
Date: Thursday, February 13, 2020 2:42:40 PM

Attachments: Smith Ford Background Map.pdf

Hey Will,

Will this work for this? Let me know if you need more.

A desktop review for cultural resources was undertaken for the S-816 (Smithford Road) over Mud
Creek emergency bridge replacement. This project is state funded and does not require federal
permits. The project area extends 500 feet on either side of the existing bridge and is 100 feet wide,
widening to 200 feet at the bridge.

Review found that the current bridge (Bridge Number 4670081600200) was constructed in 1956
and was not eligible for the National Register of Historic Places. A review of ArchSite found no other
previously recorded archaeological or historic resources recorded within the project area. An
examination of historic topographic maps showed no structures in the area. Web Soil Survey was
used to note the types of soils found within in the project area. A total of 79 percent of the soils are
somewhat poorly drained and frequently flooded, 20 percent are well drained but severely eroded
with a 15 — 25 percent slope, and 1 percent are well drained but moderately eroded.

Taking all of this into account, it is unlikely that undiscovered cultural resources will be affected by
this undertaking. As such, there are no cultural resources concerns for this project.

Tracy Martin

Chief Archaeologist

SC Department of Transportation
955 Park Street, Columbia SC, 29201
Office 803-737-6371 / Cell 803-206-1223
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South Carolina Departm entof Transportation
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National Flood Hazard Layer FIRMette Legend

34°59'26.26"N SEE FIS REPORT FOR DETAILED LEGEND AND INDEX MAP FOR FIRM PANEL LAYOUT

Without Base Flood Elevation (BFE)
Zone A, V, A99

SPECIAL FLOOD With BFE or Depth Zone AE, A0, AH, VE, AR
HAZARD AREAS Regulatory Floodway

0.2% Annual Chance Flood Hazard, Areas
of 1% annual chance flood with average
depth less than one foot or with drainage
areas of less than one square mile zone x

Future Conditions 1% Annual
N Chance Flood Hazard zone X

Area with Reduced Flood Risk due to
Y.

OTHER AREAS OF Levee. See Notes. Zone X
FLOOD HAZARD ', l Area with Flood Risk due to Levee zone D

Area of Minimal Flood Hazard Zone x
[ Effective LOMRs

OTHER AREAS Area of Undetermined Flood Hazard zone b

GENERAL | = — == Channel, Culvert, or Storm Sewer
STRUCTURES [1111111  Levee, Dike, or Floodwall

Cross Sections with 1% Annual Chance
Water Surface Elevation

Coastal Transect

Base Flood Elevation Line (BFE)

Limit of Study

Jurisdiction Boundary

Coastal Transect Baseline

45091 C0230E Zone X : Profile Baseline
eff.jaf 2Iﬁll Jf2008 FEATURES Hydrographic Feature

Digital Data Available N

No Digital Data Available \
MAP PANELS Unmapped

9 The pin displayed on the map is an approximate
point selected by the user and does not represent
an authoritative property location.

This map complies with FEMA's standards for the use of
digital flood maps if it is not void as described below.
The basemap shown complies with FEMA's basemap
accuracy standards

The flood hazard information is derived directly from the
authoritative NFHL web services provided by FEMA. This map
was exported on 2/13/2020 at 10:27:59 AM and does not
reflect changes or amendments subsequent to this date and
time. The NFHL and effective information may change or
become superseded by new data over time.

g

SGSHhelNationallMap: Qrthioimagery: Daie iefiesnedATii201o%
34°58'56.78"N

This map image is void if the one or more of the following map
elements do not appear: basemap imagery, flood zone labels,
legend, scale bar, map creation date, community identifiers,
FIRM panel number, and FIRM effective date. Map images for
unmapped and unmodernized areas cannot be used for
regulatory purposes.
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Biological Survey of
S-816 over Mud Creek
York County, S.C.

Pursuant to Section 7 of the Endangered Species Act a field survey was conducted on the
proposed new right of way. The following list of species that are endangered (E), threatened (T)
and Bald and Golden Eagle Protection Act (BGEPA) was obtained from the U.S. Fish and
Wildlife Service:

Animals
Northern long-eared bat Myotis septentrionalis T
Carolina heelsplitter Lasmigona decorata T
Plants
Dwarf-flowered heartleaf Hexastylis naniflora T
Little Amphianthus Amphianthus pusillus T
Schweinitz’s sunflower Helianthus schweinitzii E
Methods

The project area was examined by GIS and Google Earth on March 3, 2020. Habitats
surveyed were determined by each species’ ecological requirements.

Results

This is an emergency bridge replacement project. The bridge on S-816 over Mud Creek
was damaged beyond repair during a winter storm event.

According to the Heritage Trust database of endangered, threatened and rare species,
there have been no recorded observations of any of the above species in the vicinity of the project
and there is no recorded critical habitat for any of the listed species.

Based on lack of suitable habitat and/or no observations of the listed species, results of

the threatened and endangered species study indicate that the proposed action will not affect any
threatened or endangered species or critical habitats currently listed by the USFWS.

un-Manie Htman March 3, 2020



Critical and Occupied Habitat Designations

Critical and Occupied Habitat Designations

Page 1 of 1

Critical and Occupied
Habitat Designations
Federal Critical and Occupied
Habitat

Mud lsland

yud Cree¥

This data contains designated critical and occupied habitat by the US Fish and Wildlife Service and National Marine Fisheries
Service. Habitat is designated for: Atlantic sturgeon, Carolina heelsplitter, frosted flatwoods salamander, loggerhead sea
turtle, and piping plover. Note that this dataset denotes polygon representations of original data for species with line-

designated habitat.

York County Government, SC, State of North Carolina DOT, Esri, HERE, Garmin, INCREMENT P, USGS, METI/NASA, EPA, USDA

https://schtportal.dnr.sc.gov/portal/home/webmap/print.html

2/14/2020



United States Department of the Interior
FISH AND WILDLIFE SERVICE

South Carolina Ecological Services
176 Croghan Spur Road, Suite 200
Charleston, SC 29407-7558
Phone: (843) 727-4707 Fax: (843) 727-4218
http://www.fws.gov/charleston/

[PaC Record Locator: 429-20365257 February 19, 2020

Subject: Consistency letter for the 'smith ford' project (TAILS 04ES1000-2020-R-0428) under
the revised February 5, 2018, FHWA, FRA, FTA Programmatic Biological Opinion
for Transportation Projects within the Range of the Indiana Bat and Northern Long-
eared Bat.

To whom it may concern:

The U.S. Fish and Wildlife Service (Service) has received your request to verify that the smith
ford (Proposed Action) may rely on the revised February 5, 2018, FHWA, FRA, FTA
Programmatic Biological Opinion for Transportation Projects within the Range of the Indiana
Bat and Northern Long-eared Bat (PBO) to satisfy requirements under Section 7(a)(2) of the
Endangered Species Act of 1973 (ESA) (87 Stat.884, as amended; 16 U.S.C. 1531 et seq.).

Based on the information you provided (Project Description shown below), you have determined
that the Proposed Action will have no effect on the endangered Indiana bat (Myotis sodalis) or
the threatened Northern long-eared bat (Myotis septentrionalis). If the Proposed Action is not
modified, no consultation is required for these two species.

For Proposed Actions that include bridge/structure removal, replacement, and/or
maintenance activities: If your initial bridge/structure assessments failed to detect Indiana bats,
but you later detect bats during construction, please submit the Post Assessment Discovery of
Bats at Bridge/Structure Form (User Guide Appendix E) to this Service Office. In these
instances, potential incidental take of Indiana bats may be exempted provided that the take is
reported to the Service.

If the Proposed Action may affect any other federally-listed or proposed species and/or
designated critical habitat, additional consultation between the lead Federal action agency and
this Service Office is required. If the proposed action has the potential to take bald or golden
eagles, additional coordination with the Service under the Bald and Golden Eagle Protection Act
may also be required. In either of these circumstances, please advise the lead Federal action
agency accordingly.


http://www.fws.gov/charleston/

02/19/2020 IPaC Record Locator: 429-20365257

The following species may occur in your project area and are not covered by this determination:

Carolina Heelsplitter, Lasmigona decorata (Endangered)

Dwarf-flowered Heartleaf, Hexastylis naniflora (Threatened)

Little Amphianthus, Amphianthus pusillus (Threatened)

» Schweinitz's Sunflower, Helianthus schweinitzii (Endangered)



02/19/2020 IPaC Record Locator: 429-20365257

Project Description

The following project name and description was collected in IPaC as part of the endangered
species review process.

Name

smith ford

Description

S-816



02/19/2020 IPaC Record Locator: 429-20365257 4

Determination Key Result

Based on the information you provided, you have determined that the Proposed Action will have
no effect on the endangered Indiana bat and/or the threatened Northern long-eared bat. Therefore,
no consultation with the U.S. Fish and Wildlife Service pursuant to Section 7(a)(2) of the
Endangered Species Act of 1973 (ESA) (87 Stat. 884, as amended 16 U.S.C. 1531 et seq.) is
required for these two species.

Qualification Interview

1. Is the project within the range of the Indiana bat!1?
[1] See Indiana bat species profile

Automatically answered

No

2. Is the project within the range of the Northern long-eared bat!!1?

[1] See Northern long-eared bat species profile

Automatically answered

Yes

3. Which Federal Agency is the lead for the action?
A) Federal Highway Administration (FHWA)

4. Are all project activities limited to non-construction!!! activities only? (examples of non-
construction activities include: bridge/abandoned structure assessments, surveys, planning
and technical studies, property inspections, and property sales)

[1] Construction refers to activities involving ground disturbance, percussive noise, and/or lighting.

No

5. Does the project include any activities that are greater than 300 feet from existing road/
rail surfaces!'?

[1] Road surface is defined as the actively used [e.g. motorized vehicles] driving surface and shoulders [may be

pavement, gravel, etc.] and rail surface is defined as the edge of the actively used rail ballast.

No


http://ecos.fws.gov/ecp0/profile/speciesProfile?spcode=A000
http://ecos.fws.gov/ecp0/profile/speciesProfile?spcode=A0JE

02/19/2020 IPaC Record Locator: 429-20365257 5

6. Does the project include any activities within 0.5 miles of a known Indiana bat and/or

10.

11.

12.

NLEB hibernaculum!!1?

[1] For the purpose of this consultation, a hibernaculum is a site, most often a cave or mine, where bats hibernate
during the winter (see suitable habitat), but could also include bridges and structures if bats are found to be

hibernating there during the winter.

No

Is the project located within a karst area?
No

Is there any suitable!!! summer habitat for Indiana Bat or NLEB within the project action
areal?? (includes any trees suitable for maternity, roosting, foraging, or travelling habitat)

[1] See the Service’s summer survey guidance for our current definitions of suitable habitat.

[2] The action area is defined as all areas to be affected directly or indirectly by the Federal action and not merely
the immediate area involved in the action (50 CFR Section 402.02). Further clarification is provided by the
national consultation FAQs.

No

Does the project include wetland or stream protection activities associated with
compensatory wetland mitigation?

No

Does the project include slash pile burning?
No

Does the project include any bridge removal, replacement, and/or maintenance activities
(e.g., any bridge repair, retrofit, maintenance, and/or rehabilitation work)?

Yes

Is there any suitable habitat!" for Indiana bat or NLEB within 1,000 feet of the bridge?
(includes any trees suitable for maternity, roosting, foraging, or travelling habitat)

[1] See the Service’s current summer survey guidance for our current definitions of suitable habitat.
No


https://www.fws.gov/midwest/endangered/mammals/inba/inbasummersurveyguidance.html
https://www.fws.gov/endangered/what-we-do/faq.html#18
https://www.fws.gov/midwest/endangered/mammals/inba/inbasummersurveyguidance.html

02/19/2020 IPaC Record Locator: 429-20365257 6

13.

14.

15.

16.

17.

18.

19.

20.

Does the project include the removal, replacement, and/or maintenance of any structure
other than a bridge? (e.g., rest areas, offices, sheds, outbuildings, barns, parking garages,
etc.)

No

Will the project involve the use of temporary lighting during the active season?
No

Will the project install new or replace existing permanent lighting?
No

Does the project include percussives or other activities (not including tree removal/
trimming or bridge/structure work) that will increase noise levels above existing traffic/
background levels?

No

Are all project activities that are not associated with habitat removal, tree removal/
trimming, bridge and/or structure activities, temporary or permanent lighting, or use of
percussives, limited to actions that DO NOT cause any additional stressors to the bat
species?

Examples: lining roadways, unlighted signage , rail road crossing signals, signal lighting, and minor road repair

such as asphalt fill of potholes, etc.
Yes

Will the project raise the road profile above the tree canopy?
No

Is the location of this project consistent with a No Effect determination in this key?

Automatically answered
Yes, because the project action area is not within suitable Indiana bat and/or NLEB
summer habitat and is outside of 0.5 miles of a hibernaculum.

Is the bridge removal, replacement, or maintenance activities portion of this project
consistent with a No Effect determination in this key?

Automatically answered

Yes, because the bridge is more than 1,000 feet from the nearest suitable habitat and is
therefore considered unsuitable for use by bats
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Determination Key Description: FHWA, FRA, FTA
Programmatic Consultation For Transportation Projects
Affecting NLEB Or Indiana Bat

This key was last updated in IPaC on December 02, 2019. Keys are subject to periodic revision.

This decision key is intended for projects/activities funded or authorized by the Federal Highway
Administration (FHWA), Federal Railroad Administration (FRA), and/or Federal Transit
Administration (FTA), which may require consultation with the U.S. Fish and Wildlife Service
(Service) under Section 7 of the Endangered Species Act (ESA) for the endangered Indiana bat
(Myotis sodalis) and the threatened Northern long-eared bat (NLEB) (Myotis septentrionalis).

This decision key should only be used to verify project applicability with the Service’s February
5, 2018, FHWA, FRA, FTA Programmatic Biological Opinion for Transportation Projects. The
programmatic biological opinion covers limited transportation activities that may affect either bat
species, and addresses situations that are both likely and not likely to adversely affect either bat
species. This decision key will assist in identifying the effect of a specific project/activity and
applicability of the programmatic consultation. The programmatic biological opinion is not
intended to cover all types of transportation actions. Activities outside the scope of the
programmatic biological opinion, or that may affect ESA-listed species other than the Indiana bat
or NLEB, or any designated critical habitat, may require additional ESA Section 7 consultation.


https://www.fws.gov/Midwest/endangered/section7/fhwa/index.html
https://www.fws.gov/Midwest/endangered/section7/fhwa/index.html

Water Quality Information Report Page 1 of 1
ﬂ L 4 2115/2020
\ l dl l e C Watershed and Water Quality Information
Healthy People. Healthy Communities
Genaral Information
Applicant Name: Permit Type: MS4
Latitude: 34.9866 Longitude: -81.4718
MS4 Designation: Not in designated area Monitoring Station: B-044
Within Coastal Critical Area: NO Water Classification (Provisional): FW
Waterbody Name: MUD CREEK Entered Waterbody Name:
Parameter Descriptions
INH3N A i [Fecal Coliform
ICR IChromium [Fecal Coliform (Shellfish)
ICU ICopper [Macroinvertebrates (Bio)
HG Mercury (Lakes) Phosphorus
NI Nickel (Lakes) Nitrogen
PB Lead HLA (Lakes) Chlorophyll a
ZN Zinc ENTERO Beach) Enterococcus
DO Dissolved Oxygen Mercury (Fish)
PH pH PCB (Fish)
Impaired Status (downstream sites)
Station NH3IN CR CU HG NI PB ZN DO PH TURBIDITY ECOLI FCB BIO P TN CHLA ENTERO  HGF PCB
B-044 F F F F F X F F F F T A X X X X X X X
B-155 A A A A A X A A A A A A N X X X X X X
F = Standards Fully Supported A = Assessed at Upstream Station T = Within TMDL Approved Watershed
N = Standards Not Supported X = Parameter Not Assessed at Station
Parameters to be addressed (those not supporting standards)
ECOLI
BIO
Fish Consumption Advisory
TMDL Information - TMDL Parameters to be addressed
In TMDL Watershed: Yes TMDL Site: B-044
TMDL Report No: 022-04 TMDL Parameter: Fecal

TMDL Document Link:

https://gis.dhec.sc.gov/water/CreatePDF.aspx?mode=TMDL

http://www.scdhec.gov/sites/default/files/docs/HomeAndEnvironment/Docs/tmd|_ubroad_fc.pdf
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Date: 3-2-20

PERMIT DETERMINATION
rrom Will McGoldrick company SCDOT

CONTACT INFO (phone and/or email) 803-737-1326; mcgoldriwr@scdot.org

SCDOT PROJECT ENGINEER Brad Reynolds
to Will McGoldrick - Design Build Coordinator

Emergency bridge replacement over Mud Creek damaged

Project Description RS Coo
during floodeventinFeb

Route or Road No. S-816 County York

CONST. PIN IBD  OTHER PINS or STRUCTURE # 4670081600200

RESPONSE:

OIt has been determined that no permits are required because:

@The following permit(s) is/are necessary:
(Please check which type(s) of permit the project will need)

USACE Permit GP IP 401 JD
OCRM Permit CAP CZC
Navigable SCDHEC NAVGP — if checked a USCG and/or USACE navigable permit

may also be required, but will be determined during the NEPA and Permitting stages.

oter USACE NW 3,

Water Classification: FW Print and attach the SCDHEC water quality report

303(d) listed Ono@yes, for * bio

TMDL developed Ono@yes, for * fecal
*List all that apply using the SCDHEC abbreviations

Bridge was damaged during heavy rains and flooding.

Comments:

The determination above was based on the most recently available information at the time. This

is a preliminary determination and is subject to change if the design of the project is modified.
Digitally signed by WILL

WILL MCGOLDRICK MCcGOLDRICK 3-2-20

Date: 2020.03.02 12:57:22 -05'00"

Biologist, SCDOT/Consultant Date

Revised 11/2018



U.S. Army Corps of Engineers - Charleston District
Checklist for 2017 Nationwide Permit Review
Nationwide Permit 3 - Maintenance
(10/404)

SACH#:

SCDOT
Mud Creek, York County

Applicant Name:

Waterway/Location:

. S-816 (Smith Ford Rd) Emergency Bridge Replacement over Mud Creek
Project Name: ( ) geney Breg P

The purpose of this Nationwide Permit (NWP) checklist is to assist with
determining if a proposed activity qualifies for use of this NWP. The checklist
will also assist with determining when a Pre-Construction Notification (PCN) is
be required, if a PCN is incomplete, and other actions that may be required
during a PCN review.

Please complete Section | and all other applicable sections.

|. Regional Conditions

1. Will the proposed activity alter or temporarily occupy or use a USACE federally
authorized Civil Works project (a “USACE” project”) regulated by 33 U.S.C. 408?

[ ] Yes* (PCN required) [H] No

2. If the proposed activity requires permission from the Corps pursuant to 33 U.S.C.
408 because it will alter or temporarily or permanently occupy or use USACE
federally authorized “USACE” project, has the Charleston District issued the
section 408 permission to alter, occupy, or use the USACE project?

(W] N/A [ ] Yes [] No (Activity cannot be
authorized by a NWP until
408 permission issued)

3. Is the proposed activity located in or adjacent to an authorized Federal Navigation
project? These Federal Navigation areas include Adams Creek, Atlantic Intracoastal
Waterway (AIWW), Ashley River, Brookgreen Garden Canal, Calabash Creek,
Charleston Harbor (including the Cooper River and Town Creek), Folly River,
Georgetown Harbor (Winyah Bay, Sampit River, and Bypass Canal), Jeremy Creek,
Little River Inlet, Murrells Inlet (Main Creek), Port Royal Harbor, Savannah River,
Shem Creek (including Hog Island Channel & Mount Pleasant Channel), Shipyard
Creek, Village Creek and the Wando River.

[ ] Yes* (PCN required, Corps [H] No
PM will coordinate with
CESAC-OP-N



4. If the proposed activity is located in or adjacent to an authorized Federal
Navigation project, as listed in Regional Condition #18, does the PCN include
project drawings that have the following information: a) location of the edges of the
Federal channel; b) setback distances from the edge of the channel; c) the distance
from watermost edge of the proposed structure or fill to the nearest edge of the
channel and the Mean High and Mean Low water lines; and d) coordinates of both
ends of the watermost edge of the proposed structure or fill (NAD 83 State Plane
Coordinates in decimal degrees).

] N/A [ ] Yes [_]No (Incomplete PCN)

5. Is the proposed activity located in waters that are designated critical habitat under
section 7 of the Endangered Species Act or waters that are proposed critical habitat?
(Refer to the following National Oceanic and Atmospheric Administration (NOAA)
Fisheries website for the most up-to-date information regarding Critical Habitat
designations under the jurisdiction of the National Marine Fisheries Service (NMFS):
http://sero.nmfs.noaa.gov/protected resources/section_7/threatened endangered/)

[ ] Yes* (PCN required @] No
Corps PM to determine
if coordination with
NMFES PRD is necessary)

6. Is the proposed project located within a designated floodway within the FEMA
Special Flood Hazard Area (SFHA)?

[ ] Yes (The permittee W] No
must comply with
with Regional Condition
#14.)

7. Is the proposed project located within a designated FEMA Special Flood Hazard Area
(SFHA)?

W] Yes (The permittee [ ] No
must comply with
with Regional Condition
#15.)



8. Will the discharge of dredged or fill material into waters of the United States,
associated with the proposed activity occur within or directly affecting Designated
Critical Resource Waters, including wetlands adjacent to such waters? (Note: The ACE
Basin National Estuarine Research Reserve and the North Inlet Winyah Bay National
Estuarine Research Reserve are Designated Critical Resource Waters.)

[ ] NJ/A [ ]Yes* (PCN required) [H] No

9. Does the proposed activity comply with the Regional Conditions #1-#9?

M@ Yes [ ] No (Activity does not qualify for
use of a NWP)

10. Does the activity comply with all of the NWP General Conditions?

@ Yes [ ] No (Activity does not qualify for
use of a NWP)

11. If the proposed activity involves temporary structures, fills and/or work, including
temporary mats, will the temporary structures, fill and/or work, including temporary
mats, be in place for a period of more than 90 days per temporary impact area and/or
phase of the overall project?

[ ] N/A  [] Yes* (APCNisrequired [H No
and time extension is
required from the
District Engineer..

12. If the proposed activity involves temporary structures, fills and/or work, including
temporary mats, will the temporary structures, fill and/or work, including temporary
mats, be in place for a period of more than 180 days per temporary impact area and/or
phase of the overall project?

[] N/A [ ] Yes (Activity does not [H] No
qualify for use of
a NWP)



13. If the proposed activity requires a PCN and involves temporary structures, fills,
and/or work, including the use of temporary mats, does the PCN include a written
description and/or drawings of the proposed temporary activities that will be used during
project construction?

W N/A [ ] Yes [ ] No (Incomplete PCN)

14. For NWP 3, paragraph (a) and (c) activities, will the proposed discharge of dredged or
fill material cause the loss of greater than 1/10-acre of waters of the United States OR

is the proposed discharge of dredged or fill material located within a special aquatic

site, which includes but is not limited to, wetlands, mudflats, vegetated shallows, riffle
and pool complexes, sanctuaries, and refuges?

[ ] Yes* (PCN required) [H] No

15. For NWP 3, paragraph (a) activities, does the proposed activity involve the repair,
rehabilitation or replacement of existing utility lines constructed over navigable
waters of the United States and existing utility lines routed in or under navigable
waters of the United States, even if no discharge of dredged or fill material occurs?

[ ] Yes* (PCN required) [H] No

16. For NWP 3, paragraph (b) activities, does the proposed activity involve the excavation
of accumulated sediment or other material in the immediate vicinity of private or commercial
dock facilities, piers, canals for boating access, marina, boatslips, etc.?

[ ] Yes (Activity doesnot  [H] No
qualify for NWP 3)

I1. _Nationwide Permit 3 paragraph (a) (Complete #1- 8 of this section Il if paragraph
(a) applies to the proposed activity)

[ ] N/A -Skip to Sections II, 1V and/or V as appropriate.

1. Isthe proposed activity for the repair, rehabilitation, or replacement of any previously
authorized, currently serviceable structure or fill, or of any currently serviceable
structure or fill authorized by 33 CFR 330.3?

W Yes [ ] No (Activity does not qualify for
use of NWP 3 (a) )



2. Will the structure or fill be put to uses different from those specified or contemplated
in the original permit or the most recently authorized modification?

[ ] Yes (Activity does not  [H] No
qualify for use of
NWP 3 (a) )

3. Are any deviations in the structure’s configuration or filled area, including those due
to changes in materials, construction techniques, requirements of other regulatory
agencies, or current construction codes or safety standards that are necessary to make
the repair, rehabilitation, or replacement that occur with the project considered minor?

[ ] N/A (W] Yes [ ] No (Activity does not
qualify for use of
NWP 3 (a))

4. Does the proposed activity involve the removal of previously authorized structures or
fills?

(W] Yes [ ]No

5. For any stream modifications that are associated with the project, are they limited to
the minimum necessary for the repair, rehabilitation, or replacement of the structure or
fill AND are the modifications, including the removal of material from the stream
channel, located immediately adjacent to the project or within the boundaries of the
structure or fill?

[ ] N/A (W] Yes [ ] No (Activity does not
qualify for use of
NWP 3 (a) )

6. Does the proposed activity involve the removal of accumulated sediment and debris
within, and in the immediate vicinity of, the structure or fill?

(W] Yes [ ]No

7. If the proposed activity involves the repair, rehabilitation, or replacement of structures
or fills that were destroyed or damaged by storms, floods, fire or other discrete events,
has the work commenced or is under contract to commence within two years of the

date of their destruction or damage?

[ ] N/A [HYes []No



8. If the proposed activity involves the repair, rehabilitation, or replacement of structures
or fills that were destroyed or damaged by storms, floods, fire or other discrete events,
that are considered catastrophic events, such as hurricanes or tornadoes, and the work
cannot commence or be under contract to commence, within two years of the date of
their destruction, has the permittee demonstrated funding, contract, or other similar
delays AND has the District Engineer waived the two-year limit?

| N/A [ ] Yes [ ] No (Activity does not
qualify for use of
NWP 3 (a))

I11. Nationwide Permit 3 (b) (Complete #1- 4 of this section 1l if paragraph (b)
applies to proposed activity) NOTE: All Nationwide Permit 3 (b) activities require a
Pre-Construction Notification (PCN)

M N/A -Skip to Section IV or V as appropriate

1. Does the proposed activity involve the removal of accumulated sediments and
debris outside the immediate of existing structures (e.g. bridges, culverted road
crossings, water intake structures, etc.)

[] Yes [] No

2 Is the removal of sediment limited to the minimum necessary to restore the waterway
in the vicinity of the structure to the approximate dimensions that existed when the
structure was built AND does the removal activities extend 200 feet or less in any
direction from the structure?

[ ] N/A [ ] Yes [ ] No (Activity does not qualify
for use of NWP 3 (b) )

3. Does the activity involve the maintenance dredging for removal of accumulated
sediments that are blocking or restricting outfall and intake structures OR does the
activity involve the maintenance dredging for removal of accumulated sediments
from canals associated with outfall and intake structures? (The 200-foot limit does not

apply).
[] Yes [ ] No



4. Will all dredged or excavated material be deposited and retained in an area that has no
waters of the United States?

[] Yes [ ] No

5. If the dredged or excavated material will be deposited and retained in an area that has
waters of the United States, has a separate authorization approved by the District
Engineers been issued?

[ ] Yes [ ] No (Incomplete PCN)

6. Does the PCN include information regarding the original design capacities and
configurations of the outfalls, intakes, small impoundments and canals?

[ ] Yes [ ] No (Incomplete PCN)

IV. Nationwide Permit 3 (¢c) (complete #1- 4 if paragraph (c) applies to project)

[ N/A Skip to Section V as appropriate

1. Does the proposed activity involve temporary structures, fills, and work, including
temporary mats, necessary to conduct the maintenance activity?

[ ] Yes [ ] No (Activity does not qualify
for use of NWP 3 (¢) )

2. Have appropriate measures been taken to maintain normal downstream flooding to the
maximum extent practicable, when the temporary structures, work, and discharges,
including cofferdams, are necessary for construction activities, access fills, or dewatering
of construction sites?

[ ] Yes [ ] No (Activity does not qualify
for use of NWP 3 (c) )

3. Do the temporary fills consist of materials, and will they be placed in a manner, that
will not be eroded by expected high flows?

[ ] Yes [ ] No (Activity does not qualify
for use of NWP 3 (c) )



4. Will the temporary fills be removed in their entirety, the affected areas returned to pre-
construction elevations, and the affected areas revegetated as appropriate?

[ ] Yes [ ] No (Activity does not qualify
for use of NWP 3 (c) )

V. Nationwide Permit 3 (d)

1. Does the proposed activity involve maintenance dredging for the primary purpose of
navigation, beach nourishment, stream channelization OR stream relocation projects?

[ ] Yes (Activity doesnot  [H] No
qualify for use of
NWP 3)

Checklist Completed By: SiObhan GOI’dOﬂ
oate. 2/13/2020




C. Nationwide Permit General Conditions

Note: To qualify for NWP authorization, the prospective permittee must comply with the
following general conditions, as applicable, in addition to any regional or case-specific
conditions imposed by the division engineer or district engineer. Prospective permittees should
contact the appropriate Corps district office to determine if regional conditions have been
imposed on an NWP. Prospective permittees should also contact the appropriate Corps district
office to determine the status of Clean Water Act Section 401 water quality certification and/or
Coastal Zone Management Act consistency for an NWP. Every person who may wish to obtain
permit authorization under one or more NWPs, or who is currently relying on an existing or prior
permit authorization under one or more NWPs, has been and is on notice that all of the
provisions of 33 CFR 330.1 through 330.6 apply to every NWP authorization. Note especially 33
CFR 330.5 relating to the modification, suspension, or revocation of any NWP authorization.

1. Navigation. (a) No activity may cause more than a minimal adverse effect on navigation. (b)
Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations or
otherwise, must be installed and maintained at the permittee’s expense on authorized facilities in
navigable waters of the United States. (c) The permittee understands and agrees that, if future
operations by the United States require the removal, relocation, or other alteration, of the
structure or work herein authorized, or if, in the opinion of the Secretary of the Army or his
authorized representative, said structure or work shall cause unreasonable obstruction to the free
navigation of the navigable waters, the permittee will be required, upon due notice from the
Corps of Engineers, to remove, relocate, or alter the structural work or obstructions caused
thereby, without expense to the United States. No claim shall be made against the United States
on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area, unless the activity’s primary purpose is to impound
water. All permanent and temporary crossings of waterbodies shall be suitably culverted,
bridged, or otherwise designed and constructed to maintain low flows to sustain the movement of
those aquatic species. If a bottomless culvert cannot be used, then the crossing should be
designed and constructed to minimize adverse effects to aquatic life movements.

3. Spawning Areas. Activities in spawning areas during spawning seasons must be avoided to the
maximum extent practicable. Activities that result in the physical destruction

(e.g., through excavation, fill, or downstream smothering by substantial turbidity) of an
important spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations, unless the
activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and 48, or is a
shellfish seeding or habitat restoration activity authorized by NWP 27.



6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car bodies,
asphalt, etc.). Material used for construction or discharged must be free from toxic pollutants in
toxic amounts (see section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply intake,
except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.

8. Adverse Effects From Impoundments. If the activity creates an impoundment of water, adverse
effects to the aquatic system due to accelerating the passage of water, and/or restricting its flow
must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the preconstruction

course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization, storm water management activities, and temporary and
permanent road crossings, except as provided below. The activity must be constructed to
withstand expected high flows. The activity must not restrict or impede the passage of normal or
high flows, unless the primary purpose of the activity is to impound water or manage high flows.
The activity may alter the preconstruction course, condition, capacity, and location of open
waters if it benefits the aquatic environment (e.g., stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

11. Equipment. Heavy equipment working in wetlands or mudflats must be placed on mats, or
other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls must be
used and maintained in effective operating condition during construction, and all exposed soil
and other fills, as well as any work below the ordinary high water mark or high tide line, must be
permanently stabilized at the earliest practicable date. Permittees are encouraged to perform
work within waters of the United States during periods of low-flow or no-flow, or during low
tides.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and the
affected areas returned to pre-construction elevations. The affected areas must be revegetated, as
appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained, including
maintenance to ensure public safety and compliance with applicable NWP general conditions, as
well as any activity-specific conditions added by the district engineer to an NWP authorization.

15. Single and Complete Project. The activity must be a single and complete project. The same
NWP cannot be used more than once for the same single and complete project.



16. Wild and Scenic Rivers. (a) No NWP activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “‘study river’’ for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has determined
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status. (b) If a proposed NWP activity will occur in a component of the
National Wild and Scenic River System, or in a river officially designated by Congress as a
“‘study river’” for possible inclusion in the system while the river is in an official study status,
the permittee must submit a pre-construction notification (see general condition 32). The district
engineer will coordinate the PCN with the Federal agency with direct management responsibility
for that river. The permittee shall not begin the NWP activity until notified by the district
engineer that the Federal agency with direct management responsibility for that river has
determined in writing that the proposed NWP activity will not adversely affect the Wild and
Scenic River designation or study status. (c) Information on Wild and Scenic Rivers may be
obtained from the appropriate Federal land management agency responsible for the designated
Wild and Scenic River or study river (e.g., National Park Service, U.S. Forest Service, Bureau of
Land Management, U.S. Fish and Wildlife Service). Information on these rivers is also available
at: http://www.rivers.gov/.

17. Tribal Rights. No NWP activity may cause more than minimal adverse effects on tribal rights
(including treaty rights), protected tribal resources, or tribal lands.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to directly
or indirectly jeopardize the continued existence of a threatened or endangered species or a
species proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will directly or indirectly destroy or adversely modify the critical habitat of such
species. No activity is authorized under any NWP which ““may affect’’ a listed species or critical
habitat, unless ESA section 7consultation addressing the effects of the proposed activity has been
completed. Direct effects are the immediate effects on listed species and critical habitat caused
by the NWP activity. Indirect effects are those effects on listed species and critical habitat that
are caused by the NWP activity and are later in time, but still are reasonably certain to occur. (b)
Federal agencies should follow their own procedures for complying with the requirements of the
ESA. If preconstruction notification is required for the proposed activity, the Federal permittee
must provide the district engineer with the appropriate documentation to demonstrate compliance
with those requirements. The district engineer will verify that the appropriate documentation has
been submitted. If the appropriate documentation has not been submitted, additional ESA section
7 consultation may be necessary for the activity and the respective federal agency would be
responsible for fulfilling its obligation under section 7 of the ESA. (c) Non-federal permittees
must submit a pre-construction notification to the district engineer if any listed species or
designated critical habitat might be affected or is in the vicinity of the activity, or if the activity is
located in designated critical habitat, and shall not begin work on the activity until notified by the
district engineer that the requirements of the ESA have been satisfied and that the activity is
authorized. For activities that might affect Federally-listed endangered or threatened species or
designated critical habitat, the pre-construction notification must include the name(s) of the
endangered or threatened species that might be affected by the proposed activity or that utilize
the designated critical habitat that might be affected by the proposed activity. The district



engineer will determine whether the proposed activity ‘‘may affect’” or will have “‘no effect’” to
listed species and designated critical habitat and will notify the non-Federal applicant of the
Corps’ determination within 45 days of receipt of a complete pre-construction notification. In
cases where the non-Federal applicant has identified listed species or critical habitat that might
be affected or is in the vicinity of the activity, and has so notified the Corps, he applicant shall
not begin work until the Corps has provided notification that the proposed activity will have “‘no
effect’” on listed species or critical habitat, or until ESA section 7 consultation has been
completed. If the non-Federal applicant has not heard back from the Corps within 45 days, the
applicant must still wait for notification from the Corps. (d) As a result of formal or informal
consultation with the FWS or NMFS the district engineer may add species specific

permit conditions to the NWPs. (e) Authorization of an activity by an NWP does not authorize
the “*take’” of a threatened or endangered species as defined under the ESA. In the absence of
separate authorization (e.g., an ESA Section 10 Permit, a Biological Opinion with ““incidental
take’ provisions, etc.) from the FWS or the NMFS, the Endangered Species Act prohibits any
person subject to the jurisdiction of the United States to take a listed species, where “‘take’’
means to harass, harm, pursue, hunt, shoot, wound, Kill, trap, capture, or collect, or to attempt to
engage in any such conduct. The word “*harm’’ in the definition of ‘‘take’” means an act which
actually kills or injures wildlife. Such an act may include significant habitat modification or
degradation where it actually kills or injures wildlife by significantly impairing essential
behavioral patterns, including breeding, feeding or sheltering. (f) If the non-federal permittee has
a valid ESA section 10(a)(1)(B) incidental take permit with an approved Habitat Conservation
Plan for a project or a group of projects that includes the proposed NWP activity, the non-federal
applicant should provide a copy of that ESA section 10(a)(1)(B) permit with the PCN required
by paragraph (c) of this general condition. The district engineer will coordinate with the agency
that issued the ESA section 10(a)(1)(B) permit to determine whether the proposed NWP activity
and the associated incidental take were considered in the internal ESA section 7 consultation
conducted for the ESA section 10(a)(1)(B) permit. If that coordination results in concurrence
from the agency that the proposed NWP activity and the associated incidental take were
considered in the internal ESA section 7 consultation for the ESA section 10(a)(1)(B) permit, the
district engineer does not need to conduct a separate ESA section 7 consultation for the proposed
NWP activity. The district engineer will notify the non-federal applicant within 45 days of
receipt of a complete pre-construction notification whether the ESA section 10(a)(1)(B) permit
covers the proposed NWP activity or whether additional ESA section 7 consultation is required.
(9) Information on the location of threatened and endangered species and their critical habitat can
be obtained directly from the offices of the FWS and NMFS or their worldwide Web pages at
http://www.fws.gov/ or http://www.fws.gov/ipac and http://www.nmfs.noaa.gov/pr/species/esa/
respectively.

19. Migratory Birds and Bald and Golden Eagles. The permittee is responsible for ensuring their
action complies with the Migratory Bird Treaty Act and the Bald and Golden Eagle Protection
Act. The permittee is responsible for contacting appropriate local office of the U.S. Fish and
Wildlife Service to determine applicable measures to reduce impacts to migratory birds or
eagles, including whether “‘incidental take’” permits are necessary and available under the
Migratory Bird Treaty Act or Bald and Golden Eagle Protection Act for a particular activity.



20. Historic Properties. (a) In cases where the district engineer determines that the activity may
have the potential to cause effects to properties listed, or eligible for listing, in the National
Register of Historic Places, the activity is not authorized, until the requirements of Section 106
of the National Historic Preservation Act (NHPA) have been satisfied. (b) Federal permittees
should follow their own procedures for complying with the requirements of section 106 of the
National Historic Preservation Act. If pre-construction notification is required for the proposed
NWP activity, the Federal permittee must provide the district engineer with the appropriate
documentation to demonstrate compliance with those requirements. The district engineer will
verify that the appropriate documentation has been submitted. If the appropriate documentation
is not submitted, then additional consultation under section 106 may be necessary. The
respective federal agency is responsible for fulfilling its obligation to comply with

section 106. (c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the NWP activity might have the potential to cause effects to any historic properties
listed on, determined to be eligible for listing on, or potentially eligible for listing on the National
Register of Historic Places, including previously unidentified properties. For such activities, the
preconstruction notification must state which historic properties might have the potential to be
affected by the proposed NWP activity or include a vicinity map indicating the location of the
historic properties or the potential for the presence of historic properties. Assistance regarding
information on the location of, or potential for, the presence of historic properties can be sought
from the State Historic Preservation Officer, Tribal Historic Preservation Officer, or designated
tribal representative, as appropriate, and the National Register of Historic Places (see 33 CFR
330.4(g)). When reviewing pre-construction notifications, district engineers will comply with the
current procedures for addressing the requirements of section 106 of the National Historic
Preservation Act. The district engineer shall make a reasonable and good faith effort to carry out
appropriate identification efforts, which may include background research, consultation, oral
history interviews, sample field investigation, and field survey. Based on the information
submitted in the PCN and these identification efforts, the district shall determine whether the
proposed NWP activity has the potential to cause effects on the historic properties. Section 106
consultation is not required when the district engineer determines that the activity does not have
the potential to cause effects on historic properties (see 36 CFR 800.3(a)). Section 106
consultation is required when the district engineer determines that the activity has the potential to
cause effects on historic properties. The district engineer will conduct consultation with
consulting parties identified under 36 CFR 800.2(c) when he or she makes any of the following
effect determinations for the purposes of section 106 of the NHPA: no historic properties
affected, no adverse effect, or adverse effect. Where the non-Federal applicant has identified
historic properties on which the activity might have the potential to cause effects and so notified
the Corps, the non-Federal applicant shall not begin the activity until notified by the district
engineer either that the activity has no potential to cause effects to historic properties or that
NHPA section 106 consultation has been completed. (d) For non-federal permittees, the district
engineer will notify the prospective permittee within 45 days of receipt of a complete pre-
construction notification whether NHPA section 106 consultation is required. If NHPA section
106 consultation is required, the district engineer will notify the non-Federal applicant that he or
she cannot begin the activity until section 106consultation is completed. If the non- Federal
applicant has not heard back from the Corps within 45 days, the applicant must still wait for
notification from the Corps. (e) Prospective permittees should be aware that section 110k of the



NHPA (54 U.S.C. 306113) prevents the Corps from granting a permit or other assistance to an
applicant who, with intent to avoid the requirements of section 106 of the

NHPA, has intentionally significantly adversely affected a historic property to which the permit
would relate, or having legal power to prevent it, allowed such significant adverse effect to
occur, unless the Corps, after consultation with the Advisory Council on Historic Preservation
(ACHP), determines that circumstances justify granting such assistance despite the adverse effect
created or permitted by the applicant. If circumstances justify granting the assistance, the Corps
is required to notify the ACHP and provide documentation specifying the circumstances, the
degree of damage to the integrity of any historic properties affected, and proposed mitigation.
This documentation must include any views obtained from the applicant, SHPO/THPO,
appropriate Indian tribes if the undertaking occurs on or affects historic properties on tribal lands
or affects properties of interest to those tribes, and other parties known to have a legitimate
interest in the impacts to the permitted activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any previously
unknown historic, cultural or archeological remains and artifacts while accomplishing the
activity authorized by this permit, you must immediately notify the district engineer of what you
have found, and to the maximum extent practicable, avoid construction activities that may affect
the remains and artifacts until the required coordination has been completed. The district
engineer will initiate the Federal, Tribal, and state coordination required to determine if the items
or remains warrant a recovery effort or if the site is eligible for listing in the National Register of
Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include,

NOAA-managed marine sanctuaries and marine monuments, and National Estuarine Research
Reserves. The district engineer may designate, after notice and opportunity for public comment,
additional waters officially designated by a state as having particular environmental or ecological
significance, such as outstanding national resource waters or state natural heritage sites. The
district engineer may also designate additional critical resource waters after notice and
opportunity for public comment. (a) Discharges of dredged or fill material into waters of the
United States are not authorized by NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49,
50, 51, and 52 for any activity within, or directly affecting, critical resource waters, including
wetlands adjacent to such waters. (b) For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30,
33, 34, 36, 37, 38, and 54, notification is required in accordance with general condition 32, for
any activity proposed in the designated critical resource waters including wetlands adjacent to
those waters. The district engineer may authorize activities under these NWPs only after it is
determined that the impacts to the critical resource waters will be no more than minimal.

23. Mitigation. The district engineer will consider the following factors when determining
appropriate and practicable mitigation necessary to ensure that the individual and cumulative
adverse environmental effects are no more than minimal: (a) The activity must be designed and
constructed to avoid and minimize adverse effects, both temporary and permanent, to waters of
the United States to the maximum extent practicable at the project site (i.e., on site). (b)
Mitigation in all its forms (avoiding, minimizing, rectifying, reducing, or compensating for
resource losses) will be required to the extent necessary to ensure that the individual and
cumulative adverse environmental effects are no more than minimal. (¢) Compensatory



mitigation at a minimum one-for-one ratio will be required for all wetland losses that exceed
1/10-acre and require preconstruction notification, unless the district engineer determines in
writing that either some other form of mitigation would be more environmentally

appropriate or the adverse environmental effects of the proposed activity are no more than
minimal, and provides an activity-specific waiver of this requirement. For wetland losses of 1/10-
acre or less that require preconstruction notification, the district engineer may determine on a
case-by-case basis that compensatory mitigation is required to ensure that the activity results in
only minimal adverse environmental effects. (d) For losses of streams or other open waters that
require pre-construction notification, the district engineer may require compensatory mitigation
to ensure that the activity results in no more than minimal adverse environmental effects.
Compensatory mitigation for losses of streams should be provided, if practicable, through stream
rehabilitation, enhancement, or preservation, since streams are difficult to-replace resources (see
33 CFR 332.3(e)(3)). () Compensatory mitigation plans for NWP activities in or near streams or
other open waters will normally include a requirement for the restoration or enhancement,
maintenance, and legal protection (e.g., conservation easements) of riparian areas next to open
waters. In some cases, the restoration or maintenance/protection of riparian areas may be the
only compensatory mitigation required. Restored riparian should consist of native species. The
width of the required riparian area will address documented water quality or aquatic habitat loss
concerns. Normally, the riparian area will be 25 to 50 feet wide on each side of the stream, but
the district engineer may require slightly wider riparian areas to address documented water
quality or habitat loss concerns. If it is not possible to restore or maintain/protect a riparian area
on both sides of a stream, or if the waterbody is a lake or coastal waters, then restoring or
maintaining/protecting riparian area along a single bank or shoreline may be sufficient. Where
both wetlands and open waters exist on the project site, the district engineer will determine the
appropriate compensatory mitigation (e.g., riparian areas and/or wetlands compensation) based
on what is best for the aquatic environment on a watershed basis. In cases where riparian areas
are determined to be the most appropriate form of minimization or compensatory mitigation, the
district engineer may waive or reduce the requirement to provide wetland compensatory
mitigation for wetland losses. (f) Compensatory mitigation projects provided to offset losses of
aquatic resources must comply with the applicable provisions of 33 CFR part 332. (1) The
prospective permittee is responsible for proposing an appropriate compensatory mitigation if
compensatory mitigation is necessary to ensure that the activity results in no more than minimal
adverse environmental effects. For the NWPs, the preferred mechanism for providing
compensatory mitigation is mitigation bank credits or in-lieu fee program credits (see 33 CFR
332.3(b)(2) and (3)). However, if an appropriate number and type of mitigation bank or in-lieu
credits are not available at the time the PCN is submitted to the district engineer, the district
engineer may approve the use of permittee-responsible mitigation. (2) The amount of
compensatory mitigation required by the district engineer must be sufficient to ensure that the
authorized activity results in no more than minimal individual and cumulative adverse
environmental effects (see 33 CFR 330.1(e)(3)). (See also 33 CFR 332.3(f)). (3) Since the
likelihood of success is greater and the impacts to potentially valuable uplands are reduced,
aquatic resource restoration should be the first compensatory mitigation option considered for
permittee-responsible mitigation. (4) If permittee-responsible mitigation is the proposed option,
the prospective permittee is responsible for submitting a mitigation plan. A conceptual or
detailed mitigation plan may be used by the district engineer to make the decision on the NWP
verification request, but a final mitigation plan that addresses the applicable requirements of 33



CFR 332.4(c)(2) through (14) must be approved by the district engineer before the permittee
begins work in waters of the United States, unless the district engineer determines that prior
approval of the final mitigation plan is not practicable or not necessary to ensure timely
completion of the required compensatory mitigation (see 33 CFR 332.3(k)(3)). (5) If mitigation
bank or in-lieu fee program credits are the proposed option, the mitigation plan only needs to
address the baseline conditions at the impact site and the number of credits to be provided. (6)
Compensatory mitigation requirements (e.g., resource type and amount to be provided as
compensatory mitigation, site protection, ecological performance standards, monitoring
requirements) may be addressed through conditions added to the NWP authorization, instead of
components of a compensatory mitigation plan (see 33CFR 332.4(c)(1)(ii)). (g) Compensatory
mitigation will not be used to increase the acreage losses allowed by the acreage limits of the
NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it cannot be used to authorize
any NWP activity resulting in the loss of greater than 1/2- acre of waters of the United States,
even if compensatory mitigation is provided that replaces or restores some of the lost

waters. However, compensatory mitigation can and should be used, as necessary, to ensure that
an NWP activity already meeting the established acreage limits also satisfies the no more than
minimal impact requirement for the NWPs. (h) Permittees may propose the use of mitigation
banks, in-lieu fee programs, or permittee-responsible mitigation. When developing a
compensatory mitigation proposal, the permittee must consider appropriate and practicable
options consistent with the framework at 33 CFR 332.3(b). For activities resulting in the loss of
marine or estuarine resources, permittee responsible mitigation may be environmentally
preferable if there are no mitigation banks or in-lieu fee programs in the area that have marine or
estuarine credits available for sale or transfer to the permittee. For permittee responsible
mitigation, the special conditions of the NWP verification must clearly indicate the party or
parties responsible for the implementation and performance of the compensatory mitigation
project, and, if required, its long-term management. (i) Where certain functions and services of
waters of the United States are permanently adversely affected by a regulated activity, such as
discharges of dredged or fill material into waters of the United States that will convert a forested
or scrub-shrub wetland to a herbaceous wetland in a permanently maintained utility line right-of-
way, mitigation may be required to reduce the adverse environmental effects of the activity to the
no more than minimal level.

24. Safety of Impoundment Structures. To ensure that all impoundment structures are safely
designed, the district engineer may require non-Federal applicants to demonstrate that the
structures comply with established state dam safety criteria or have been designed by qualified
persons. The district engineer may also require documentation that the design has been
independently reviewed by similarly qualified persons, and appropriate modifications made to
ensure safety.

25. Water Quality. Where States and authorized Tribes, or EPA where applicable, have not
previously certified compliance of an NWP with CWA section 401, individual 401 Water
Quality Certification must be obtained or waived (see 33 CFR 330.4(c)). The district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized activity does not result in more than minimal degradation of water quality.



26. Coastal Zone Management. In coastal states where an NWP has not previously received a
state coastal zone management consistency concurrence, an individual state coastal zone
management consistency concurrence must be obtained, or a presumption of concurrence must
occur (see 33 CFR 330.4(d)). The district engineer or a State may require additional measures to
ensure that the authorized activity is consistent with state coastal zone management
requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state, Indian Tribe, or U.S. EPA in its
section 401 Water Quality Certification, or by the state in its Coastal Zone Management Act
consistency determination.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is prohibited, except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if a road crossing over tidal waters is constructed under NWP 14,
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

29. Transfer of Nationwide Permit Verifications. If the permittee sells the property associated
with a nationwide permit verification, the permittee may transfer the nationwide permit
verification to the new owner by submitting a letter to the appropriate Corps district office to
validate the transfer. A copy of the nationwide permit verification must be attached to the letter,
and the letter must contain the following statement and signature: When the structures or work
authorized by this nationwide permit are still in existence at the time the property is transferred,
the terms and conditions of this nationwide permit, including any special conditions, will
continue to be binding on the new owner(s) of the property. To validate the transfer of this
nationwide permit and the associated liabilities associated with compliance with its terms and
conditions, have the transferee sign and date below.

(Transferee)

(Date)

30. Compliance Certification. Each permittee who receives an NWP verification letter from the
Corps must provide a signed certification documenting completion of the authorized activity and
implementation of any required compensatory mitigation. The success of any required permittee-
responsible mitigation, including the achievement of ecological performance standards, will be
addressed separately by the district engineer. The Corps will provide the permittee the
certification document with the NWP verification letter. The certification document will include:
(a) A statement that the authorized activity was done in accordance with the NWP authorization,
including any general, regional, or activity-specific conditions; (b) A statement that the
implementation of any required compensatory mitigation was completed in accordance with the



permit conditions. If credits from a mitigation bank or in-lieu fee program are used to satisfy the
compensatory mitigation requirements, the certification must include the documentation required
by 33 CFR 332.3(1)(3) to confirm that the permittee secured the appropriate number and resource
type of credits; and (c) The signature of the permittee certifying the completion of the activity
and mitigation. The completed certification document must be submitted to the district engineer
within 30 days of completion of the authorized activity or the implementation of any required
compensatory mitigation, whichever occurs later.

31. Activities Affecting Structures or Works Built by the United States. If an NWP activity also
requires permission from the Corps pursuant to 33 U.S.C. 408 because it will alter or temporarily
or permanently occupy or use a U.S. Army Corps of Engineers (USACE) federally authorized
Civil Works project (a* “USACE project’’), the prospective permittee must submit a
preconstruction notification. See paragraph (b)(10) of general condition 32. An activity that
requires section 408 permission is not authorized by NWP until the appropriate Corps office
issues the section 408 permission to alter, occupy, or use the USACE project, and the district
engineer issues a written NWP verification.

32. Pre-Construction Notification. (a) Timing. Where required by the terms of the NWP, the
prospective permittee must notify the district engineer by submitting a pre-construction
notification (PCN) as early as possible. The district engineer must determine if the PCN is
complete within 30 calendar days of the date of receipt and, if the PCN is determined to be
incomplete, notify the prospective permittee within that 30 day period to request the, additional
information necessary to make the PCN complete. The request must specify the information
needed to make the PCN complete. As a general rule, district engineers will request additional
information necessary to make the PCN complete only once. However, if the prospective
permittee does not provide all of the requested information, then the district engineer will notify
the prospective permittee that the PCN is still incomplete and the PCN review process will not
commence until all of the requested information has been received by the district engineer. The
prospective permittee shall not begin the activity until either: (1) He or she is notified in writing
by the district engineer that the activity may proceed under the NWP with any special conditions
imposed by the district or division engineer; or (2) 45 calendar days have passed from the district
engineer’s receipt of the complete PCN and the prospective permittee has not received written
notice from the district or division engineer. However, if the permittee was required to notify the
Corps pursuant to general condition 18 that listed species or critical habitat might be affected or
are in the vicinity of the activity, or to notify the Corps pursuant to general condition 20 that the
activity might have the potential to cause effects to historic properties, the permittee cannot
begin the activity until receiving written notification from the Corps that there is “*no effect’” on
listed species or ‘“no potential to cause effects’” on historic properties, or that any consultation
required under Section 7 of the Endangered Species Act (see 33 CFR 330.4(f)) and/or section
106 of the National Historic Preservation Act (see 33 CFR 330.4(g)) has been completed. Also,
work cannot begin under NWPs 21, 49, or 50 until the permittee has received written approval
from the Corps. If the proposed activity requires a written waiver to exceed specified

limits of an NWP, the permittee may not begin the activity until the district engineer issues the
waiver. If the district or division engineer notifies the permittee in writing that an individual
permit is required within 45 calendar days of receipt of a complete PCN, the permittee cannot
begin the activity until an individual permit has been obtained. Subsequently, the permittee’s



right to proceed under the NWP may be modified, suspended, or revoked only in accordance
with the procedure set forth in 33 CFR 330.5(d)(2). (b) Contents of Pre-Construction
Notification: The PCN must be in writing and include the following information:

(1) Name, address and telephone numbers of the prospective permittee;

(2) Location of the proposed activity;

(3) Identify the specific NWP or NWP(s) the prospective permittee wants to use to authorize the
proposedactivity;

(4) A description of the proposed activity; the activity’s purpose; direct and indirect adverse
environmental effects the activity would cause, including the anticipated amount of loss of
wetlands, other special aquatic sites, and other waters expected to result from the NWP activity,
in acres, linear feet, or other appropriate unit of measure; a description of any proposed
mitigation measures intended to reduce the adverse environmental effects caused by the
proposed activity; and any other NWP(s), regional general permit(s), or individual permit(s) used
or intended to be used to authorize any part of the proposed project or any related activity,
including other separate and distant crossings for linear projects that require Department of the
Army authorization but do not require pre-construction notification. The description of the
proposed activity and any proposed mitigation measures should be sufficiently detailed to allow
the district engineer to determine that the adverse environmental effects of the activity will be no
more than minimal and to determine the need for compensatory mitigation or other mitigation
measures. For single and complete linear projects, the PCN must include the quantity of
anticipated losses of wetlands, other special aquatic sites, and other waters for each single and
complete crossing of those wetlands, other special aquatic sites, and other waters. Sketches
should be provided when necessary to show that the activity complies with the terms of the
NWP. (Sketches usually clarify the activity and when provided results in a quicker decision.
Sketches should contain sufficient detail to provide an illustrative description of the proposed
activity (e.g., a conceptual plan), but do not need to be detailed engineering plans); (5) The PCN
must include a delineation of wetlands, other special aquatic sites, and other waters, such as lakes
and ponds, and perennial, intermittent, and ephemeral streams, on the project site. Wetland
delineations must be prepared in accordance with the current method required by the Corps. The
permittee may ask the Corps to delineate the special aquatic sites and other waters on the project
site, but there may be a delay if the Corps does the delineation, especially if the project site is
large or contains many wetlands, other special aquatic sites, and other waters. Furthermore, the
45 day period will not start until the delineation has been submitted to or completed by the
Corps, as appropriate; (6) If the proposed activity will result in the loss of greater than 1/10-acre
of wetlands and a PCN is required, the prospective permittee must submit a statement describing
how the mitigation requirement will be satisfied, or explaining why the adverse environmental
effects are no more than minimal and why compensatory mitigation should not be required. As
an alternative, the prospective permittee may submit a conceptual or detailed mitigation plan. (7)
For non-Federal permittees, if any listed species or designated critical habitat might be affected
or is in the vicinity of the activity, or if the activity is located in designated critical habitat, the
PCN must include the name(s) of those endangered or threatened species that might be affected
by the proposed activity or utilize the designated critical habitat that might be affected by the
proposed activity. For NWP activities that require pre-construction notification, Federal
permittees must provide documentation demonstrating compliance with the Endangered Species
Act; (8) For non-Federal permittees, if the NWP activity might have the potential to cause effects
to a historic property listed on, determined to be eligible for listing on, or potentially eligible for



listing on, the National Register of Historic Places, the PCN must state which historic property
might have the potential to be affected by the proposed activity or include a vicinity map
indicating the location of the historic property. For NWP activities that require pre-construction
notification, Federal permittees must provide documentation demonstrating compliance with
section 106 of the National Historic Preservation Act; (9) For an activity that will occur in a
component of the National Wild and Scenic River System, or in a river officially designated by
Congress as a ““study river’’ for possible inclusion in the system while the river is in an official
study status, the PCN must identify the Wild and Scenic River or the “*study river’’ (see general
condition 16); and (10) For an activity that requires permission from the Corps pursuant to

33 U.S.C. 408 because it will alter or temporarily or permanently occupy or use a U.S. Army
Corps of Engineers federally authorized civil works project, the pre-construction notification
must include a statement confirming that the project proponent has submitted a written request
for section 408 permission from the Corps office having jurisdiction over that USACE project.
(c) Form of Pre-Construction Notification: The standard individual permit application form
(Form ENG 4345) may be used, but the completed application form must clearly indicate that it
is an NWP PCN and must include all of the applicable information required in paragraphs (b)(1)
through (10) of this general condition. A letter containing the required information may also be
used. Applicants may provide electronic files of PCNs and supporting materials if the district
engineer has established tools and procedures for electronic submittals. (d) Agency
Coordination: (1) The district engineer will consider any comments from Federal and state
agencies concerning the proposed activity’s compliance with the terms and conditions of the
NWPs and the need for mitigation to reduce the activity’s adverse environmental effects so that
they are no more than minimal. (2) Agency coordination is required for: (i) All NWP activities
that require pre-construction notification and result in the loss of greater than 1/2-acre of waters
of the United States; (ii) NWP 21, 29, 39, 40, 42, 43, 44, 50, 51, and 52 activities that require
pre-construction notification and will result in the loss of greater than 300 linear feet of
streambed,; (iii) NWP 13 activities in excess of 500 linear feet, fills greater than one cubic yard
per running foot, or involve discharges of dredged or fill material into special aquatic sites; and
(iv) NWP 54 activities in excess of 500 linear feet, or that extend into the waterbody more than
30 feet from the mean low water line in tidal waters or the ordinary high water mark in the Great
Lakes. (3) When agency coordination is required, the district engineer will immediately provide
(e.g., via email, facsimile transmission, overnight mail, or other expeditious manner) a copy of
the complete PCN to the appropriate Federal or state offices (FWS, state natural resource or
water quality agency, EPA, and, if appropriate, the NMFS). With the exception of NWP 37,
these agencies will have 10 calendar days from the date the material is transmitted to notify the
district engineer via telephone, facsimile transmission, or email that they intend to provide
substantive, site-specific comments. The comments must explain why the agency believes the
adverse environmental effects will be more than minimal. If so contacted by an agency, the
district engineer will wait an additional 15 calendar days before making a decision on the
preconstruction notification. The district engineer will fully consider agency comments received
within the specified time frame concerning the proposed activity’s compliance with the terms
and conditions of the NWPs, including the need for mitigation to ensure the net adverse
environmental effects of the proposed activity are no more than minimal. The district engineer
will provide no response to the resource agency, except as provided below. The district engineer
will indicate in the administrative record associated with each pre-construction notification that
the resource agencies’ concerns were



considered. For NWP 37, the emergency watershed protection and rehabilitation activity may
proceed immediately in cases where there is an unacceptable hazard to life or a significant loss of
property or economic hardship will occur. The district engineer will consider any comments
received to decide whether the NWP 37 authorization should be modified, suspended, or revoked
in accordance with the procedures at 33 CFR 330.5. (4) In cases of where the prospective
permittee is not a Federal agency, the district engineer will provide a response to NMFS within
30 calendar days of receipt of any Essential Fish Habitat conservation recommendations, as
required by section 305(b)(4)(B) of the Magnuson-Stevens Fishery Conservation and
Management Act. (5) Applicants are encouraged to provide the Corps with either electronic files
or multiple copies of preconstruction notifications to expedite agency coordination.



2017 APPROVED
NATIONWIDE PERMIT REGIONAL GENERAL CONDITIONS
FOR SOUTH CAROLINA (REVISED)

The following Regional Conditions have been approved by the Charleston District for
the Nationwide Permits (NWP) published in the January 6, 2017, Federal Register as
authorized under General Condition #27. Regional conditions are authorized to modify NWPs
by adding conditions on a generic basis applicable to certain activities or specific geographic
areas. Certain terminologies used in the following conditions are identified in italics and are
defined in the above referenced Federal Register under Definitions.

Note: The acronym “PCN” used throughout the Regional Conditions refers to Pre-Construction
Notification.

For All Nationwide Permits:

The applicant must implement best management practices during and after all construction to
minimize erosion and migration of sediments off site. These practices may include use of
devices capable of preventing erosion and migration of sediments in waters of the United
States., including wetlands. These devices must be maintained in a functioning capacity until
the area is permanently stabilized. All disturbed land surfaces must be stabilized upon
project completion. Stabilization refers to the minimization of erosion and migration of
sediments off site.

. All wetland and stream crossings must be stabilized immediately following completion of
construction/installation and must be aligned and designed to minimize the loss of waters of the
United States.

Necessary measures must be taken to prevent oil, tar, trash, debris and other pollutants
from entering waters of the United States, including wetlands that are adjacent to the
authorized activity.

. Any excess excavated materials not utilized as authorized back fill must be placed and
contained on uplands and permanently stabilized to prevent erosion into waters of the
United States, including wetlands.

Placement and/or stockpiling (double handling) of excavated material in waters of the United
States, including wetlands, is prohibited unless specifically authorized in the nationwide
permit verification. Should double handling be authorized, the material must be placed in a
manner that does not impede circulation of water and will not be dispersed by currents or other
erosive forces.

Once project construction is initiated, it must be carried to completion in an expeditious

manner in order to minimize the period of disturbance to aquatic resources and the
surrounding environment.

If you discover any previously unknown historic, cultural or archeological remains and
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artifacts while accomplishing the activity authorized by this permit, you must immediately
notify the district engineer of what you have found, and to the maximum extent practicable,
avoid construction activities that may affect the remains and artifacts until the required
coordination has been completed. The district engineer will initiate the Federal, Tribal, and
state coordination required to determine if the items or remains warrant a recovery effort or if
the site is eligible for listing in the National Register of Historic Places. Archeological remains
consist of any materials made or altered by man, which remain from past historic or prehistoric
times (i.e., older than 50 years). Examples include old pottery fragments, metal, wood,
arrowheads, stone implements or tools, human burials, historic docks, structures, or non-recent
(i.e., older than 100 years) vessel ruins.

Use of nationwide permits does not obviate requirements to obtain all other applicable
Federal, State, county, and local government authorizations.

No NWP is authorized in areas known or suspected to have sediment contamination, with
the exception of NWP 38, and NWP 53 when used in combination with NWP 38.

In accordance with General Condition #31, “Activities Affecting Structures or

Works Built by the United States,” a PCN must be submitted if a NWP activity also
requires permission from the Corps pursuant to 33 U.S.C. 408 because it will alter or
temporarily or permanently occupy or use a U.S. Army Corps of Engineers (USACE)
federally authorized Civil Works project (a “USACE” project”). See General Condition
#32 for PCN content and timing requirements and particularly paragraph (b)(10) for an
activity that requires permission from the Corps pursuant to 33 U.S.C. 408. An activity in
South Carolina that requires section 408 permission is not authorized by a NWP until the
Charleston District issues the section 408 permission to alter, occupy, or use the USACE
project, and the District Engineer issues a written NWP verification.

For all proposed activities that would be located in or adjacent to an authorized Federal
Navigation project, as listed in Regional Condition #18, the PCN must include project
drawings that have the following information: a) location of the edges of the Federal channel;
b) setback distances from the edge of the channel; c¢) the distance from watermost edge of the
proposed structure or fill to the nearest edge of the channel and the Mean High and Mean Low
water lines; and d) coordinates of both ends of the watermost edge of the proposed structure or
fill (NAD 83 State Plane Coordinates in decimal degrees). This notification requirement is in
addition to the PCN requirements listed in General Condition #32.

For all proposed activities that would be located in waters that are designated

critical habitat under section 7 of the Endangered Species Act, and waters that are proposed
critical habitat, the prospective permittee must submit a PCN to the District Engineer in
accordance with General Condition #32. Refer to the following National Oceanic and
Atmospheric Administration (NOAA) Fisheries website for the most up-to-date information
regarding Critical Habitat designations under the jurisdiction of the National Marine Fisheries
Service (NMFS):

http://sero.nmfs.noaa.gov/protected resources/section_7/threatened_endangered/



http://sero.nmfs.noaa.gov/protected_resources/section_7/threatened_endangered/
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13. For all proposed activities that would be located within a FEMA designated floodway,
the prospective permittee must submit a PCN to the District Engineer in accordance
with General Condition #32.

14. The permittee must comply with all FEMA regulations and requirements. The permittee is
advised that the National Flood Insurance Program (NFIP) prohibits any development within a
designated floodway within the FEMA Special Flood Hazard Area (SFHA), including
placement of fill, without a “No Impact Certification” approved by the local NFIP flood plain
manager. If the proposed action is located in a designated FEMA SFHA (e.qg.,100 year flood
plain), the permittee must coordinate with the local NFIP flood plain manager and comply with
FEMA requirements prior to initiating construction. A list of NFIP floodplain managers may
be found at: http://www.dnr.sc.gov/water/flood/index.html.

15. The permittee must comply with all FEMA regulations and requirements. The permittee is
advised that development activities in a designated FEMA Special Flood Hazard Area (SFHA)
are subject to the floodplain management regulations of the National Flood Insurance Program
(NFIP). If the proposed action is located in a designated FEMA SFHA (e.g.,100 year flood
plain), the permittee must coordinate with the local NFIP flood plain manager and comply with
FEMA requirements prior to initiating construction. A list of NFIP floodplain managers may
be found at: http://www.dnr.sc.gov/water/flood/index.html.

For Specific Nationwide Permits:

16. For NWPs 7, 12, 14, 16, 17, 21, 29, 31, 35, 39, 40, 42, 43, 44, 49, 50, 51 and 52, in
accordance with General Condition # 22(a), Designated Critical Resource Waters, the
discharges of dredged or fill material into waters of the United States within, or directly
affecting, critical resource waters, including wetlands adjacent to such waters, are NOT
authorized by these NWPs. Note: The ACE Basin National Estuarine Research Reserve and
the North Inlet Winyah Bay National Estuarine Research Reserve are Designated Critical
Resource Waters.

17. For NWPs 3, 8, 10, 13, 15, 18, 19, 22, 23, 25, 27, 28, 30, 33, 34, 36, 37, 38 and 54, in
accordance with General Condition # 22(b), Designated Critical Resource Waters, a PCN is
required for any activity proposed in designated critical resource waters including wetlands
adjacent to those waters. Refer to General Condition #32 for PCN requirements. Note: The
ACE Basin National Estuarine Research Reserve and the North Inlet Winyah Bay National
Estuarine Research Reserve are Designated Critical Resource Waters.

18. For NWPs 1, 3,5, 7, 8, 10, 11, 12, 13, 14, 15, 19 and 36, the prospective permittee must
submit a PCN to the District Engineer for any activity that would be located in or adjacent to
an authorized Federal Navigation project. These Federal navigation areas include Adams
Creek, Atlantic Intracoastal Waterway (AIWW), Ashley River, Brookgreen Garden Canal,
Calabash Creek Charleston Harbor (including the Cooper River and Town Creek), Folly River,
Georgetown Harbor (Winyah Bay, Sampit River, and Bypass Canal), Jeremy Creek, Little
River Inlet, Murrells Inlet (Main Creek), Port Royal Harbor, Savannah River, Shem Creek


http://www.dnr.sc.gov/water/flood/index.html
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(including Hog Island Channel & Mount Pleasant Channel), Shipyard Creek, Village Creek
and the Wando River.

For NWPs 3, 11, 12, 13, 14, 15, 20, 22 and 33, temporary structures, fills, and/or work,
including the use of temporary mats, are only authorized for a period of 90 days per temporary
impact area and/or phase of the overall project. The permittee may submit a written request at
least 15 days prior to the expiration of the original period of 90 days requesting an extension
of up to an additional 90 days. The Charleston District Engineer may extend the 90-day
period up to an additional 90 days, not to exceed more than a total of 180 days, where
appropriate. After expiration of the authorized period (i.e., initial 90 days or up to an
additional 90 days), all temporary structures, fills, and/or work, including the use of temporary
mats, for the temporary impact area and/or phase of the overall project must be removed and
the disturbed areas restored to pre-disturbance conditions. Activities that require the use of
temporary structures, fills, and/or work, including the use of temporary mats, in excess of 180
days will require Individual Permit authorization from the Corps prior to construction.

For NWPs 3, 11, 12, 13, 14, 15, 20, 22 and 33, that require PCNs and that involve
temporary structures, fills, and/or work, including the use of temporary mats, the PCN must
include a written description and/or drawings of the proposed temporary activities that will
be used during project construction. This requirement is in addition to the PCN requirements
listed in General Condition #32.

For NWPs 29, 39, 40, 42, 43, 44, 51 and 52, impacts to stream beds** must be
provided in both linear feet and acreage.

NWPs 12, 14, 29, 39, 43, 51 and 52, will not be used in conjunction with one another
for an activity that is considered a single and complete project.

For NWPs 12, 14, 29, 39, 46, 51 and 52, all PCNs must include appropriately sized
and positioned culverts that meet the requirements of General Conditions #2, #9 and
#10 for each individual crossing of waters of the United States. This requirement is in
addition to the PCN requirements listed in General Condition #32.

For NWPs 12, 14, 29, 39, 46, 51 and 52, that include the new construction and/or
replacement of culverted road crossings, at a minimum, the width of the base flow culvert(s)
shall be approximately equal to the average channel width and will not reduce or increase
stream depth. This is a minimum requirement that does not replace local and State
requirements for roadway design.

For NWPs 12, 14, 18 and 27, the discharge must not cause the loss of more than 300 linear feet
of stream bed**, unless for intermittent and ephemeral stream beds the District Engineer waives
the 300 linear foot limit by making a written determination concluding that the discharge will
result in no more than minimal adverse environmental effects.

For NWPs 12, 14, 18 and 27, the discharge cannot cause the loss of more than 300 linear feet
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of perennial stream beds**.

For NWPs 12, 14, and 18, the prospective permittee must submit a PCN to the District
Engineer in accordance with General Condition #32, prior to commencing the activity if the
proposed discharge will impact more than 25 linear feet of streambed. This notification
requirement is in addition to the PCN requirements listed in General Condition #32.

For NWP 3, paragraph (a) and (c) activities, the prospective permittee must submit a PCN to the
District Engineer in accordance with General Condition # 32, if the proposed discharge of
dredged or fill material will cause the loss of greater than 1/10-acre of waters of the United
States or if the proposed discharge of dredged or fill material will be located within a special
aquatic site, which includes but is not limited to, wetlands, mudflats, vegetated shallows, riffle
and pool complexes, sanctuaries, and refuges.

For NWP 3, paragraph (a) activities, the prospective permittee must submit a PCN to

the District Engineer in accordance with General Condition # 32, for the repair, rehabilitation
or replacement of existing utility lines constructed over navigable waters of the United States
(i.e., Section 10 waters) and existing utility lines routed in or under navigable waters of the
United States (i.e., Section 10 waters), even if no discharge of dredged or fill material occurs.

For NWP 3, paragraph (b) activities, excavation of accumulated sediment or other material is
not authorized in areas within the immediate vicinity of existing structures (e.g., private or
commercial dock facilities, piers, canals dug for boating access, marinas, boat slips, etc.).

For NWPs 7 and 12, the associated intake structure must be screened to prevent
entrainment of juvenile and larval organisms, and the inflow velocity of the
associated intake structures cannot exceed 0.5 feet/second.

Activities authorized by NWP 7 must occur in the immediate vicinity of the outfall, and
must be necessary for the overall construction or modification of the outfall. NWP 7 shall
not be used to authorize ancillary activities such as construction of access roads, installation
of utility lines leading to or from the outfall or intake structures, construction of buildings,
distant activities, etc.

For utility line activities authorized by NWP 12 (as well as utility lines associated with
projects authorized by NWP 29 and 39) that involve horizontal directional drilling beneath
navigable waters of the United States (i.e., section 10 waters), the PCN must include a
proposed remediation plan (i.e., frac-out plan). This requirement is in addition to the PCN
requirements listed in General Condition #32.

For utility line activities authorized by NWP 12 (as well as utility lines associated with
projects authorized by NWP 29 and 39), excavated material shall be returned to the trench
and any remaining material shall be relocated and retained on an upland disposal site. Substrate
containing roots, rhizomes, seeds, and other natural material must be kept viable and replaced at
the surface of the excavated site. Impacted wetlands will be replanted with native wetland
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species or allowed to naturally re-vegetate from the replaced substrate, as long as the resulting
vegetation is native.

For utility line activities authorized by NWP 12 (as well as utility lines associated with
projects authorized by NWP 29 and 39), stream banks that are cleared of vegetation will be
stabilized using bioengineering techniques and/ or the planting of deep-rooted native species.

For utility line activities authorized by NWP 12 (as well as utility lines associated with
projects authorized by NWP 29 and 39), construction techniques to prevent draining, such as
anti-seep collars, will be required for utility lines buried in waters of the United States when
necessary. If no construction techniques to prevent draining are proposed, the prospective
permittee must provide appropriate documentation to support that such techniques are not
required to prevent drainage of waters of the United States.

For NWP 12, the prospective permittee must submit a PCN to the District Engineer in
accordance with General Condition #32 prior to commencing the activity if the activity will
involve temporary structures, fills, and/or work. To be complete, the PCN must also include the
specifications of how pre-construction contours will be re-established and verified after
construction. This notification requirement is in addition to the notification criteria listed for
this NWP.

For utility line activities authorized by NWP 12, (as well as utility lines associated with
projects authorized by NWP 29 and 39), the prospective permittee must submit a PCN to the
District Engineer in accordance with General Condition #32, prior to commencing the activity if
the activity will involve maintained utility crossings. To be complete, the PCN must also
include a justification for the required width of the maintained crossing that impacts waters of
the United States. This notification requirement is in addition to the notification criteria listed
for this NWP.

For NWP 12, the prospective permittee must submit a PCN to the District Engineer in
accordance with General Condition #32 prior to commencing the activity if the activity will
involve the construction of a sub-station in waters of the United States. To be complete, the
PCN must also include a statement of avoidance and minimization for the loss of waters of the
United States impacted by the utility line sub-station. This requirement is in addition to the
PCN requirements listed in General Condition #32.

For NWP 12, the prospective permittee must submit a PCN to the District Engineer in
accordance with General Condition #32 prior to commencing the activity if the activity will
involve the permanent conversion of forested wetlands to herbaceous wetlands. To be
complete, the PCN must also include the acreage of conversion impacts of waters of the United
States and a compensatory mitigation proposal or a statement of why compensatory mitigation
should not be required. This requirement is in addition to the PCN requirements listed in
General Condition #32.
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For NWP 13 activities, NWP 54 activities, and living shoreline projects authorized by
NWP 27 that require submittal of a PCN, the PCN must include the following information:

a. Habitat type along the shoreline;

b. The presence of stabilization structures in the vicinity of the project;

c. Cause/s, extent, and approximate rate of erosion (if known);

d. Site specific information which may include: shoreline orientation, slope, bank height,
tidal range, nearshore bathymetry, fetch, substrate stability, etc.;

e. Rationale for selecting the preferred stabilization technique;

f. A statement that structural materials toxic to aquatic organisms will not be used and if
stone is proposed, a statement that only clean stone, free of exposed rebar, asphalt,
plastic, soil, etc., will be used; and

g. A statement that filter fabric will be used as appropriate when stone or other heavy
material is proposed.

These requirements are in addition to the PCN requirements listed in General Condition #32.

Projects qualifying for NWP 27 and/or NWP 54 will require coordination with appropriate
Federal, State, and local agencies. The coordination activity will be conducted by the Corps of
Engineers. Agencies will generally be granted 15 days to review and provide comments unless
the District Engineer determines that an extension of the coordination period is reasonable and
prudent.

For NWP 29, the loss of waters of the United States is limited to a maximum of ¥s-acre for a
single family residence.

For NWPs 29 and 39, the discharges of dredged or fill material for the construction of
stormwater management facilities in perennial streams are not authorized.

For NWP 33, the prospective permittee must submit a PCN to the District Engineer in
accordance with General Condition #32, for temporary construction, access, and dewatering
activities that occur in non-tidal waters of the United States, including wetlands. In addition,
the PCN shall include a restoration plan.

For NWP 36, only one boat ramp may be constructed on a single lot or tract of land (e.g., each
lot within a subdivision).

For NWP 38, the PCN must contain the following information:
a. documentation that the specific activities are required to effect the containment,
stabilization, or removal of hazardous or toxic waste materials as performed, ordered, or

sponsored by a government agency with established legal or regulatory authority;

b. a narrative description indicating the size and location of the areas to be restored, the
work involved and a description of the anticipated results from the restoration; and
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c. a plan for the monitoring, operation, or maintenance of the restored area.

This requirement is in addition to the PCN requirements listed in General Condition #32.

For NWP 41, a PCN must be submitted to the District Engineer for projects that require
mechanized land clearing in waters of the United States, including wetlands, in order to access
or perform reshaping activities.

NWP 41 is prohibited in channelized streams or stream relocation projects that exhibit
natural stream characteristics and/or perform natural stream functions.

For NWP 48, changing from bottom culture to floating or suspended culture will require
submittal of a PCN to the District Engineer. Additionally, new aquaculture activities
involving suspended or floating culture will require submittal of a PCN to the District
Engineer. Refer to the PCN requirements listed in General Condition #32. Note: If the
District Engineer determines that the proposed floating or suspended culture will result in
more than minimal adverse environmental effects, an Individual Permit will be required for
the proposed activity.

For NWP 48, when a new commercial shellfish aquaculture activity will occur adjacent to
property that is not owned by the prospective permittee, the activity will require submittal of
a PCN to the District Engineer. The PCN must include the following information in
addition to the PCN requirements listed in General Condition #32:

a. A map or depiction that shows the adjacent property(ies) and adjacent property
owners’ contact information. Note: This information may be obtained online from the
applicable county’s tax information pages.

b. A signed letter(s) of “no objection” to the proposed commercial shellfish activity
from each of the adjacent property owner(s). Each letter shall include the name,
mailing address, property address, property Tax Map Parcel (TMS) number, and
signature of the property owner.

For NWP 53, the PCN must include a Tier I evaluation, in accordance with the Inland
Testing Manual, for the project area immediately upstream of the low-head dam. If the Tier |
evaluation indicates contaminated sediments are present, a Tier Il evaluation may be required.

For NWP 54 projects and living shoreline and/or oyster restoration projects authorized
by NWP 27, the PCN must include the following information in addition to the PCN
requirements listed in General Condition #32:

a. A plan view project sketch that shows the proposed project footprint; the Mean High
Water (MHW) Line; the Mean Low Water (MLW) Line; marsh line (if applicable);
shoreline; width of the waterway at the project location; location of adjacent structures,
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such as docks and boat ramps (if applicable); distance of the project footprint from the
MHW line; distance of the project footprint from adjacent structures; and proposed
location of informational or navigation markers. Refer to c. and d. below, if applicable.
Note: Refer to Regional Condition #11 if the proposed project is located in or adjacent to
an authorized Federal Navigation project for the additional information that will be
required.

b. A cross-section sketch that shows the height of the proposed project above substrate
and the water depth at MHW Line and MLW Line in relation to the proposed project.

c. For projects that are 18 inches or less in height above substrate AND consist of hard
structures or fill material, such as, but not limited to, riprap, oyster castles, bagged oyster
shell and wooden sills, informational signs to alert boaters to the presence of the project
area will be required. The PCN must include a depiction and description of proposed
informational signs. The signs must be made of reflective material or must include
reflective tape on the sign or sign post. The signs must be located at each end of the
project area and at 100-foot increments along the project area, if applicable. Note 1:
Projects that include ONLY the use of loose shell will not require the installation of
informational or navigational signs. Note 2: The prospective permittee shall be made
aware that the U.S. Coast Guard (USCG) may require the project area to be marked.
Prior to commencing work, the permittee shall contact the USCG at U. S. Coast Guard
Charleston District Seven, Waterways Management Branch, 909 SE 1st Ave, Suite 406,
Miami, FL 33131, or by phone at 305-415-6755 or 305-415-6750, regarding possible
markers and/or lighting requirements. The permittee shall install all markers and/or
lighting as required by the USCG. In the event that the USCG does not require markers
or lighting, the permittee shall mark the project area with Corps approved informational
signs as described above. Note 3: These requirements will be added to the NWP
verification as special conditions.

d. For projects that are more than 18 inches in height above substrate AND consist of hard
structures or fill material, such as, but not limited to, riprap, oyster castles, bagged oyster
shell, and wooden sills, the prospective permittee must mark the project area with
diamond-shaped white day markers with orange border and black print stating “Danger
Obstruction”. The signs shall be located at each end of the project area and at 100-foot
increments along the project area, if applicable. Note 1: Projects that include ONLY the
use of loose shell will not require the installation of informational or navigational signs.
Note 2: Prior to commencing work, the permittee shall contact the USCG at U. S. Coast
Guard Charleston District Seven, Waterways Management Branch, 909 SE 1st Ave, Suite
406, Miami, FL 33131, or by phone at 305-415-6755 or 305-415-6750, regarding
potential project specific approval of the markers. The permittee shall install all markers
and/or lighting as required by the USCG. In the event the USCG does not require these
or other markers and/or lighting, the “Danger Obstruction” markers are still required by
the Corps. Note 3: These requirements will be added to the NWP verification as special
conditions.
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** For the purpose of these regional conditions, the term “stream bed” also includes features
determined to be a “tributary” and a “relatively permanent water.”

Note 1: For the purpose of these regional conditions, bankfull is defined as the top-of-bank to
top-of bank of the channel in a cross-sectional view.

Note 2: Regional conditions # 14, #15, and #53d were revised on September 7, 2017.
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